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Confidentiality and information sharing 

1 - General duty of confidentiality 

Both law and sound morals impose a general duty not to pass on information, which has been received, in the clear expectation that it will be treated as confidential.  That duty is not absolute however and the courts will not intervene to restrain disclosure where (a) the information relates to a crime or other serious misconduct and (b) disclosure is in the public interest.   Thus, where a child is judged to be at risk of significant harm or a child is likely to harm themselves or others, usually it will be legally possible, appropriate and highly desirable to disclose relevant information to the public authorities for the sake of protecting that child or young person.

If such information has been received in confidence, the person giving the information should in the first instance be encouraged to disclose it to the authorities him or herself.  Alternatively, the person receiving the disclosure should ask permission to pass the information on.  If this request is denied it might still be possible to pass the information to a statutory body.  Government guidance relating to child protection issued in 2003 gives helpful advice.  The guidance states:

Disclosure in the absence of consent

“The law recognises that disclosure of confidential information without consent or a court order may be justified in the public interest to prevent harm to others.

The key factor in deciding whether to disclose confidential information is proportionality: is the proposed disclosure a proportionate response to the need to protect the welfare of the child?  The amount of confidential information disclosed, and the number of people to whom it is disclosed, should be no more than is strictly necessary to meet the public interest in protecting the health and well being of a child.  The more sensitive the information is, the greater the child focused need must be to justify disclosure and the greater the need to ensure that only those professionals who have to be informed receive the material”.

2 - Confession

It is possible that relevant information may be disclosed in the particular context of sacramental confession.  Canon Law constrains a priest from disclosing details of any crime or offence which is revealed in the course of formal confession, however, there is some doubt as to whether this absolute privilege is consistent with the civil law.
  Where a penitent’s own behaviour is at issue, the priest should not only urge the person to report it to the Police or Local Authority, but may judge it necessary to withhold absolution until this evidence of repentance has been demonstrated.

It is in everyone’s interest to recognise the distinction between what is heard in formal confession (however this might take place), which is made for the quieting of conscience and intended to lead to absolution, and disclosures made in pastoral situations.  For this reason, it is helpful if confessions are normally heard at advertised times or by other arrangement or in some way differentiated from a general pastoral conversation or a meeting for spiritual direction.

3 - Relevant legislation

Legislation designed to safeguard the private lives of individuals has been framed to take account of the overriding need to protect the wider community against crime and serious misconduct.  Nevertheless, it is important to be aware of the legal obligations which apply to those who hold sensitive information about others.

4 - Data Protection 

Information which relates to an individual’s physical or mental health, sexual life or to the commission or alleged commission of an offence is treated as sensitive personal data for the purposes of the Data Protection Act 1998.  The Act restricts the use of such information, including its disclosure to third parties, without the explicit consent of the individual concerned.  This presents particular difficulties where a vulnerable person is unable to give such consent by reason of mental or physical impairment.  However, there is a useful provision which permits the processing of sensitive personal data where the individual cannot give consent, providing that the processing is necessary for the provision of confidential counselling, advice, support or any other service. 
  There is also an exemption which permits disclosure of personal information to the Police where that disclosure is made for the purposes of preventing or detecting crime
.

5 - Human Rights

The Human Rights Act 1998 incorporated into UK law the European Convention on Human Rights, so that it is now unlawful for a public authority to act in contravention of a Convention right.

What constitutes a “public authority” for the purposes of the 1998 Act is a developing area of the law.  The most recent judicial opinion
 suggests that (except in cases such as the conduct of a marriage where the minister can be said to be exercising a governmental function in a broad sense) a person carrying out duties within the Church of England which are simply part of the mission of the church (such as pastoral care) is not acting as a public authority.  However, this is an area on which advice should be sought from the Diocesan registrar in any particular case.

Article 8 of the Convention provides that everyone has the right to respect for his private and family life, his home and his correspondence, and that a public authority may only interfere with this right where such interference is lawful and necessary for certain purposes.  The most relevant of those in the child protection context are the prevention of disorder or crime, the protection of health or morals and the protection of the rights and freedoms of others.  In any circumstances where Article 8 applies to a public body, there is a judgement to be made as to whether, on balance, an interference with that right by a public authority can be justified.  Where allegations of abuse are concerned, the potential harm that might result from not reporting such allegations will be a relevant factor.

6 - Freedom of information

No church body is a public authority for the purpose of the Freedom of Information Act 2000, and so the Act does not have any direct impact upon the church’s activities.  However, those sharing information with public authorities (such as local government departments and agencies) should be aware that those bodies are subject to the Act.  However, information held by a public authority in connection with investigations and legal proceedings is generally exempt from public disclosure under the Act.

� “What to do if you’re worried a child is being abused” 2006 Appendix 3, section 10 and 11


� This, and other issues relating to confidentiality, are given detailed consideration by the Legal Advisory Commission in its opinion entitled “The Clergy and Confidentiality” (May 2002), to be published in the forthcoming edition of Legal Opinions concerning the Church of England.


� Data Protection (Processing Sensitive Personal Data) Order 2000. Schedule para 4


� Data Protection Act 1998 s29(1)


� The judgement of the House of Lords in Parochial Church Council of Aston Cantlow and Wilmcote with Billesley, Warwickshire v Wallbank and another delivered on 26th June 2003





